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This document  is for guidance only and more detail can be provided by the Procurement and Contracts Manager, so please do not hesitate to contact the Procurement Team
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1. Introduction and overview

1.1 By law, the Fire Authority must make standing orders with respect to contracts for the supply of goods or materials or for the execution of works which provide for:

· securing competition

· regulating the manner in which tenders are invited

1.2 Compliance with these Contract Standing Orders (CSOs) by all staff is  mandatory and contravention is a serious matter.  They set out the administrative procedure that must be followed when seeking tenders and letting contracts for the supply of services and works.

1.3 These CSOs have three main purposes:

· to ensure that the Fire Authority obtains Best Value in the way it spends money, so that in turn it may offer Best Value services to the public

· to comply with the laws that govern the spending of public money; and

· to protect individuals from undue criticism or allegation of wrongdoing.
1.4 The Treasurer and Clerk and Monitoring Officer are the joint custodians of these CSOs and are responsible for keeping them under review.  If the European Union (EU) Directives or any other law is changed in a way that affects these CSOs then that change must be observed until the CSOs can be revised.  If the CSOs appear to conflict with EU Directives or any other legislation then the legislation takes precedence.

1.5 It is the role of the Director of Corporate Services to achieve Best Value for the Authority by establishing and maintaining a purchasing network for the Authority and to have responsibility for managing a range of common use contracts.

1.6 These CSOs should be read in conjunction with any detailed practice notes provided by the Clerk and Monitoring Officer to explain how the regulations will be implemented.

1.7 These CSOs apply to all contracts for supplies, services and works entered into by staff, with some exceptions (see section 18).

1.8 Throughout these CSOs “Officer” is a general term covering all staff with  budgetary or procurement responsibilities.

1.9 Before carrying out a procurement process, Best Value legislation requires that the following steps must be carried out:
· identify the need for change or improvement in service delivery

· use a formal evidence based analysis to consider the options for delivery

· evaluate those options and identify a preferred option

· ensure that sufficient budget is available and that authority has been obtained to spend it on the preferred option, in accordance with financial regulations.

1.10 The following CSOs apply where, as a result of carrying out this process, the preferred option includes entering into a contractual agreement for the provision of supplies, services or works.
2. Pre-Contract Procedures

2.1
The requirement for a contract should be tested critically for need, cost-effectiveness and affordability.

2.2
The decision to embark upon a procurement should be made against a background of seeking to achieve best value and in accordance with the Authority’s Corporate Aims and Policies.

2.3
Best value demands that there is due regard to the following:

· Legality – In relation to service orders, contract standing orders and any subsequent procurement legislation.
· Transparency – not only internally but also externally.

· Propriety – it must be seen to be above suspicion

· Value for Money - this will be demonstrated by a combination of whole life costs and the ability to meet the requirement for quality and delivery of the service/product. Value for money will also involve an appropriate allocation of risk and consideration of costs associated with the change of supplier.

· Accountability – an officer should be appointed at the outset to take responsibility for the procurement, including working with other departments/partners to jointly procure a service or purchase goods, where appropriate.

· Presumption of Competition – competition is one of the overarching principles of best value and fair and open strategy and approach will  be the best way of demonstrating best value in procurement. Failure to approach competition positively may mean that opportunities for innovation and genuine partnership, which are available from working with others in the public, private and voluntary sectors, may be lost.

· Diversity – there should be a real variety in the way services are delivered.  Steps should be taken to prevent a single supplier dominating the provision of services either locally or nationally.

2.4
Budgetary, and where appropriate member approval should be obtained before seeking tenders.  Officers should ensure that they comply with the Authority’s Financial Procedures.

2.5
Project appraisals should be undertaken in accordance with the guidance issued by the Treasurer and in accordance with Financial Regulations.

2.6
Consultation – where appropriate the responsible officer should ensure that consultation is undertaken with members and the public.

2.7
A specification and evaluation criteria should be developed.
2.8
The risks of the procurement should be addressed and documented, ensuring that as far as possible arrangements are made for all identified risks to be managed.

2.9
A procurement timetable/plan should be prepared taking into account:

· Obtaining the necessary approvals for the project

· Advertising and response periods

· Preparation of specification, evaluation criteria, terms and conditions of contract and tender documents

· Evaluation of requests to participate and tenders

· Award of contract – Contracts over £750,000 will be issued by the Clerk and Monitoring Officer and at least 10 working days will be required from receipt of final documentation. (additional time should be allowed at busy times in July and August)

· Provision of a Bond or Parent Company Guarantee where appropriate before the contractor commences the work, service or supply.

2.10
Contracts for a single project or a series of linked projects should not be split into smaller parcels in order to avoid advertising and/or inviting tenders.  Every effort should be made at the outset to identify all possible future contract procurement to ensure that the appropriate procedure is followed.

3. General Procurement Guidance

3.1
In all dealings with contractors and potential contractors departments and officers should be their best to preserve the highest standards of honesty, integrity, impartiality and objectivity.

3.2
In particular they should do their best:
· To be fair, efficient, firm and courteous;

· To achieve the highest professional standards in the award of contracts;

· To make available as much information as suppliers need to respond to the bidding process, so that they understand form the outset what information is required and the service standards expected;

· To ensure requirements and criteria are consistently and fairly applied;

· To notify the outcome of tenders promptly and, within the bounds of commercial confidentiality, to debrief winners and losers on request on the outcome of the tendering process to facilitate better performance on future occasions;

· To achieve the highest professional standards in the management of contracts

· To monitor performance regularly and consistently, sharing the results with the contractor.

· To maintain records of the procurement process and management of the contract

· To retain records for the period stated in the Treasurers retention of records guidance

3.3
In general the procurement process should give the Authority sufficient information to form a view of the potential contractors competence.

3.4
Requirements and criteria should be consistently and fairly applied.

3.5
All stages of the procurement process can be audited satisfactorily with reference to a clear written evaluation policy, which is publicly available and available to tenderers.
Specifications and Evaluation Criteria
3.6
The specification should, where possible, be expressed in terms of output and performance, rather than how the contractor should deliver the service/product.  This will avoid any suggestion of favouritism and enable scope for innovative solutions.  Requirements which might be unnecessary and which might deter private or voluntary sector organisations or smaller firms and new entrants to the market, should be avoided.

3.7
The specification should make it clear what outcome is required and clearly specify response/delivery times and how they will be monitored. It should ensure that the response will give the Authority sufficient information to form a view of the tenderers competence and ability without placing an undue burden on the tenderer.

3.8
Tenderers should be fully aware of the basis of evaluation.  They should be provided with adequate, accurate and timely information at all the relevant stages of the procurement process.

3.9
The purpose of the specification is to define the objectives of the procurement and set out the terms of the relationship between the authority and the contractor. This should take account of any statutory and regulatory requirements as well as the Authority’s own corporate objectives and, where appropriate, the views of service users.

3.10
Requirements should be specified by reference to recognised standards, making provision for equivalents to be offered where appropriate.  Attention should be paid to the EU rules, which specify a hierarchy of standards, which apply.

3.11
Where appropriate, care should be exercised to avoid taking too narrow a view of how the service might be delivered as this may limit the options and deter potential providers.

3.12
Care should be taken in specifying products/services that there is no discrimination either directly or indirectly in breach of the EU Treaty.  The EU Treaty prohibits:

· Discrimination on grounds of nationality, either directly or indirectly;

· Restrictions on the free movement of goods and services;

· Restrictions on the freedom of establishment of service-providers.

3.13
In determining the award criteria, consideration should be given to factors such as whole-life costs, quality, technical merit, proven ability to perform the service and delivery against price (i.e. the most economically advantageous offer).  It might not be appropriate to select a contractor on the basis of price alone.

3.14
The purpose of tender evaluation is to select a bid that meets the requirements and delivers best value.  It is essential that evaluation is undertaken fairly and is seen to be so.  The evaluation should be systematic, objective and well documented to provide a clear and logical audit trail.  Evaluation criteria should be specified at the outset and where the contract is above the EU threshold the criteria must be agreed in advance of the procurement with the Clerk and Monitoring Officer unless the tender is to be evaluated on price alone.  The evaluation criteria may include a weighting of one or more criteria and these should be disclosed to all tenderers. 

3.15
The following should be considered when drafting evaluation criteria:

· The relevant cost will be the whole life cost not necessarily the short-term price.  Whole life costs take into account all aspects of cost over time, including for example capital, maintenance, management, operating and disposal costs, whenever they fall.

· On quality, higher expenditure on better quality might be offset on a whole-life costing basis, for example by lower maintenance costs, longer life or higher residual value and therefore justified on cost grounds alone.  However, a better quality solution to the requirement, for example in terms of service standards, might add to whole-life costs.  Careful consideration needs to be given as to whether increased benefits justify higher costs, providing better value for money.

· Where appropriate experience of undertaking successfully relevant work, capacity, resources and proposals for working in partnership.

· Criteria should be proportionate to the contract in question and in selecting tenderers undue emphasis is not put on size.

· Workforce matters such as TUPE.
4. Rules for all contracts


Aggregation

4.1 Purchases must be aggregated whenever possible.  On no account should any requirement be split in an attempt to avoid using the proper procedure under these CSOs or EU procurement rules.

4.2 For aggregated requirements with an estimated annual value over the current EU threshold, Officers must ensure that a Prior Indicative Notice (PIN) is placed in the Supplement to the Official Journal of the European Union (OJEU) as early as possible in the year.  This can be done by using ‘myTenders.com’ on the internet. 


Contractor quality

4.3 For all contracts, regardless of value, a contractor must be selected who:

· can confirm a business contact address and telephone number

· has an acceptable level of public liability insurance

· is registered for tax and holds a valid certificate (where appropriate)

· is able to provide two independent referees from whom reference may be sought for contracts completed within the last three years.

4.4 The Authorised Officer will keep registers of contractors who, following limited financial and other checks, are deemed suitable for consideration as contractors for construction, buildings’ repairs and maintenance.  There are also other registers available from other sources such as government and local government consortia.  Budget holders should note, however, that the inclusion of a contractor on these registers is no guarantee of its quality or suitability for any particular project.  Advice should be sought from the keeper of the registers on suitable contractors for specific works.


Call-off and framework contracts

4.5 Call-off or framework contracts for supplies and services should be used where they exist, regardless of value.  Countywide or regional arrangements for routine supplies and services and department-specific contracts.

Contents of orders and contracts

4.6 Every order and contract must clearly and carefully specify the supplies, services or works to be supplied, the agreed programme for delivery and the price and terms for payment together with all other terms and conditions that are agreed.
         Tender Book

4.7   A tender book will be maintained by the Procurement and Contracts Manager.  All new contracts should be entered in the book and awarded a contract number.  When the tenders are opened the officiating officers will record the response details and sign confirming the time and date.

5. Registers of contractors

5.1 A register of contractors is a list of contractors or suppliers qualified for invitation to tender for works or services.  The purpose of registers is to provide the names of contractors or suppliers who have been checked for their competence and to invite only those firms on the list to tender.  This avoids the need to advertise each contract and investigate each tenderer in what is frequently a short space of time.

5.2 For supplies and services (including consultancy services), a register should be used to invite tenders without advertising if the pre-estimated aggregate annual value of contracts is at or below the current EU threshold.  Where the total is expected to exceed this amount, tenders may be invited using the register but each requirement must also be advertised under the EU Directives.

5.3 When contracts for supplies, services or works are advertised, the criteria for selection of tenderers and contract award must be the same for those who respond to the advertisement as for those on the register.

5.4 Registers of contractors must:

be compiled and maintained by the Authorised Officer or his/her named delegate

be approved by the Authorised Officer in consultation with the Treasurer and the Clerk and Monitoring Officer; and

indicate, for each entrant, the categories of supplies, services or works and any maximum contract values for which approval has been given.

5.5 At least four weeks before such a register is first compiled, and thereafter every three years, an advertisement inviting applications for inclusion in the list should be published in either the local or national press and/or trade journals in order to target the appropriate market.  At the time of re-advertisement, existing entrants should also be required to reapply for inclusion in the register.

5.6 Where the number of contractors on a list is at a level agreed by the Treasurer and the Clerk and Monitoring Officer, the formal review may be carried out every five years.
5.7   Sustainable development is an important element of corporate strategy.  Contractors and suppliers should, therefore, be able to contribute significantly to meeting the Fire Authority’s sustainable development strategy and objectives.  This should be considered when deciding criteria for admission to registers and the eventual awarding of contracts.
5.8    Once the register is established, invitations to tender for a contract should be sent to entrants by means of the application of pre-determined and objective selection criteria.

5.9    Officers should continuously monitor the performance of entrants but must obtain approval of the Clerk and Monitoring Officer before taking measures to remove any contractor from the register who is not consistently meeting minimum performance criteria.
6. Pre-qualification Questionnaires (PQQ)

6.1

For most contracts it is good practice to follow a pre-qualification process and the rules in Contract Standing Orders and the EU procurement rules for the restricted and negotiated procedure require that there should be pre-qualification.  The purpose of pre-qualification is to produce a shortlist of organisations that have the capability to perform the contract.  Candidates who do not meet the minimum requirements can be rejected.
6.2

At the pre-qualification stage the criteria for short-listing candidates are restricted to personal standing, economic and financial standing, technical capacity and for service contracts, ability and the questionnaire should seek only such information from potential tenderers as necessary:

· For establishing that, for reasons of propriety, it would not be inappropriate to enter into contracts with them, e.g. if they have been convicted of an offence or have been guilty of grave professional misconduct.

· For evaluating their economic and financial standing and potential capacity to deliver value for money in meeting the requirement.
· For evaluating their experience and understanding of the contract requirements.
6.3

The first stage in all tendering procedures is to check the economic, financial and technical capacity of the prospective tenderer (using a pre-qualification questionnaire where appropriate) – where the tenderer is on an approved list and these details have already been checked then no further check will be required.
6.4

In open procedures, compliance with the predetermined economic, financial and technical criteria will give the tenderer concerned an automatic right to participate in the tender process.
6.5

In restricted and negotiated procedure, the Authority may limit the number of tenderers, provided advance notice is given in the contract notice, and selection of tenderers will be made by assessing those with the best qualifications in accordance with the selection criteria specified in the contract notice.  N.B. Where no notice on the limit to number of tenders to be invited is given all those who meet the criteria will have to be invited to tender.
6.6

For contracts over £25,000 at least 3 tenders should be invited.  Under the EU rules, for the restricted procedure at least 5 tenders should be invited and depending on the grounds for the negotiated procedure at least 3 should be invited unless there are not 3 suitably qualified candidates.
6.7

The EU rules give a list of grounds to do with the suppliers’ personal situation on which the Authority may exclude tenderers from a procedure and guidance on the evidence in respect of personal, professional and technical capacity that can be requested from candidates.

6.8

The second stage evaluation takes place when tenders have been received and is made against the published criteria i.e. lowest price or most economically advantageous. 
6.9

The Local Government Act 1988 Section 17 prevents authorities from introducing political and other irrelevant considerations into the procurement process. It achieves this by defining certain matters as “non-commercial” and prohibiting authorities from having regard to these matters.  The “non-commercial” matters are:

1. The terms and conditions of employment by contractors of their workers or the composition of, the arrangements for the promotion, transfer or training of or the other opportunities afforded to, their workforces;

2. Whether the terms on which contractors contract with their sub-contractors constitute, in the case of contracts with individuals, contracts for the provision by them as self-employed persons of their services only;

3. Any involvement of the business activities or interests of contractors with irrelevant fields of Government policy;

4. The conduct of contractors or workers in industrial disputes between them or any involvement of the business activities of contractors in industrial disputes between other persons;

5. The country or territory of origin of supplies to, or the location in any country or territory of the business activities or interests of, contractors;

6. Any political, industrial or sectarian affiliations or interests of contractors or their directors, partners or employees;

7. Financial support or lack of financial support by contractors for any institution to or from which the authority gives or withholds support;

8. Use or non-use by contractors of technical or professional services provided by the authority under the 1984 c.55.Building Act 1984 or the 1959 c.24.Building(Scotland).

The matters specified in 1 above and the conduct of contractors or workers in industrial disputes between them as specified in 4 above are no longer non-commercial matters

to the extent that a best value authority considers it necessary or expedient, in order to permit or facilitate compliance with the requirements of Part I of the 1999 Act (Best Value), to exercise the functions regulated by that section in relation to its public supply or works contracts with reference to those matters; or

for the purposes of any functions regulated by that section in relation to a public supply or works contract which involves a transfer of staff to which the provisions of the Transfer of Undertakings (protection of Employment) Regulations 198 may apply.
7. Thresholds

7.1 Thresholds are set for different values of transactions:

	Below £25,000
	Obtain three quotations

	£25,000 or above but below £100,000
	Three tenders required through formal procedures

	£100,000 or above but below EU threshold
	Five tenders required through formal  tender procedures

	Above EU procurement levels
	Compliance with EU procurement  directives


8. Low-value transactions

8.1 For contracts valued at or below £25,000, tenders are not required but the principles of Best Value apply and the selection process should be documented.  Wherever possible three competitive quotations should be obtained.  If the contract is then awarded to any other than the lowest tenderer then the reasons for doing so should be justified and recorded in writing.

9. Intermediate transactions

9.1 For transactions valued £25,000 or above or below £100,000 at least three tenders must be invited.  Either a formal contract must be entered into or a formal purchase order issued as appropriate, specifying the supplies, services or works and setting out prices, terms and conditions of contract and terms of payment.  Tendering procedures should be similar to those carried out for transactions valued at above £100,000 (outlined below in Section 10 and following) except that the Authorised Officer should be substituted for Clerk and Monitoring Officer throughout.

10. Full tender procedures for higher value transactions

10.1 For transactions valued over £100,000, a formal tender process must be conducted in the manner outlined below.

10.2 One of three tender procedures; Open, Restricted or Negotiated, should be selected as the most appropriate for the transaction.  These are designed to be essentially the same as the procedures described in EU Directives in order to provide consistency.


Open procedure

10.3 Open tendering, where anyone can submit a tender, uses the following procedure:

an advertisement should be placed in either the local or national press and/or trade journals in order to target the appropriate market.

the advertisement should specify a time limit (minimum 14 days) within which interested parties must express their interest in tendering.  After the expiry of this period, invitations to tender should be sent to all the interested parties, specifying a period of not less than three weeks for the return of tenders.


Restricted procedure

10.4 Restricted tendering, where a number of tenders are selected from those who express an interest, is identical to that for open tendering, except that:

if an advertisement is placed it should state that a restricted tendering procedure will be used

the advertisement should specify the information to be provided by interested parties for the short-listing process (this may be by their completion and return of a pre-qualification document)

on the date specified in the advertisement, invitations to tender should be sent to no less than five tenderers selected by means of pre-determined, objective selection criteria (or all of them where less than five entrants meet the criteria).  The invitation to tender should specify a period of not less than three weeks for the return of tenders

where contracts to be let are below EU thresholds, if tenderers are selected from a register of contractors there is no requirement to place an advertisement

a two stage process may be used where a preferred supplier is selected as a first stage and as a second stage a guaranteed maximum price is negotiated.  (This method can be used for large capital schemes and programmed maintenance work).


Negotiated procedure

10.5 A procedure permitting post tender negotiation is also available but utilisation is expected to be limited and must only be used with the agreement of the Clerk and Monitoring Officer.


Best Value tender evaluation procedure

10.6 For contracts valued £100,000 and above and for all contracts governed by EU Directives, a more complex Best Value tender evaluation procedure may be used in preference to a price-only evaluation where appropriate.

10.7 This evaluation, to be carried out by at least three appropriate senior officers nominated by the Authorised Officer, scores tenders objectively by using criteria which must:
· be predetermined and listed in the invitation to tender documentation in the order of importance

· be strictly observed at all times during the tender process

· reflect the principles of Best Value

· include price

· be capable of objective assessment

· be weighted by relative importance.

10.8 Where this evaluation methodology is used, any resulting contract must be awarded to the tenderer who submits the most economically advantageous tender, i.e. the tender that achieves the highest score in the objective assessment.

11. Tendering under EU directives

11.1 Where EU thresholds are reached, tendering procedures should meet the requirements of EU directives as well as CSOs.  Although the procedures are similar to the open, restricted and negotiated procedures described above, there are more complex requirements which must be followed.  

11.2 The value of a contract is its cost over its life.  Where values exceed thresholds (which are higher for works than for supplies and services) EU Directives on procurement procedures including advertisements as appropriate in the Official Journal of the EU must be adhered to.  Each year, the Authorised Officer is required to submit a return to the Department of Communities and Local Government showing the total contract value, title of contract, nationality of contractor or supplier and the EU procurement procedure used (i.e. open, restricted or negotiated).  Negotiated procedures have to be justified in the return.

11.3 When a Best Value tender procedure is used when awarding a contract under EU Directives, the evaluation criteria must be agreed with the Clerk and Monitoring Officer .
11.4 Technical specifications should be defined by reference to national standards transposing European standards or to European standards or to common technical specifications wherever they exist.  There are few exceptions to this requirement e.g. where compliance would oblige the Authority to acquire supplies incompatible with equipment already in use, or would entail disproportionate costs or technical difficulties (and providing there is a strategy in place to move over to European standards within a given period). Any intention to depart from general rule must be published with reasons for doing so in the contract notice and recorded for onward transmission to the European Commission if called for.

11.5 Rules on participation are set out in the EU directives and the suitability of tenderers must be checked in accordance with those rules.

11.6 The rules only allow for contracts to be awarded on basis of either lowest price or most economically advantageous tender (MEAT). The criteria that will be used to determine the most economically advantageous tender must be listed in either the contract notice or the invitation to tender in descending order of importance.

12. Invitations to Tender (ITT)

12.1
Instructions to tenderers giving details of how to complete the tender form and when and how it should be delivered to the authority. It is important to remind tenderers that their tender envelope should not be marked in any way which would identify them.  Failure to heed this will result in the tender being rejected.  Similarly tenders that arrive after the date and time for tender receipt will not be opened and considered.

· Specification

· Bills of Quantities/Schedules of Rates/drawings if appropriate

· Conditions of contract

· Tender Form

· Evaluation criteria

· Tender return envelope

13. Receipt and opening of tenders
13.1
These notes are intended to provide guidance to staff who are involved in the tender opening and accepting process.

13.2
The Authority’s tendering procedures are governed by Contract Standing Orders and Financial Regulations.  Everyone involved in the receipt and opening of tenders should be familiar with them.

13.3
Due propriety must be observed at all times.  When opening tenders all tenders must be treated in confidence with impartiality and housed securely until opened.  It is important that tender opening is correctly documented and properly recorded.

13.4
Every invitation to tender for a transaction should state that:

no tender will be considered unless it is enclosed in a plain, sealed packet addressed to the authorised officer and endorsed with the words “Tender for …..” followed by the subject to which it relates, contract number and the latest time and day for the receipt of the tender

the packet should bear no mark that identifies the tenderer; and faxed or emailed tenders will not be considered.
13.5
The authorised officer will keep the tender packets locked away until the time specified for their opening.  Two officers must open all tenders at the same time (one of whom should be the Authorised Officer or a senior officer nominated by him and where the value of the tender is over £100,000 the other should be a member of the fire authority).  The tenders must be recorded in the tender book and the officers will sign to confirm the date and time of the tender opening.
13.6
The Authorised officer should arrange for the opening to take place in a suitable room to ensure that the opening of tenders is secure and confidential.  Tenders should not (unless no alternative accommodation is available) be opened in an open plan or shared office.
13.7
The  authorised officer must ensure that all tenders are provided, the Tender Book is present and properly completed.  

13.8
Where the value of the tender is expected to be over £100,000 the authorised officer will arrange for a Member of the Fire Authority to be present at the Tender Opening

14. Awarding contracts

14.1
The results of the tender evaluation process should be recorded on a tender acceptance recommendation form (FM/2/2/2) which should be filed in the Tender Book. 
14.2
A contract may only be awarded and signed by a person authorised to do so and who should ensure that the budget holder has the funds in place to sustain the contract prior to award.

14.3  Single tenders may only be accepted after an exception has been obtained for this purpose under the procedure set out in section 18.

Conditions of contract

14.4  All transactions must use an appropriate form of contract in a form determined  by the Authorised Officer after consultation with the Clerk and Monitoring Officer.

14.5  Where a contract is estimated at a value over £100,000 and is new and/or of an unusual or complex nature, the Clerk and Monitoring Officer should be consulted to produce a suitable set of conditions of contract.

14.6  Every contract:

must be made in writing, under English Law and, unless under seal, must be signed by a person authorised to do so under the scheme of delegation; and

must clearly and carefully specify the supplies, services or works to be supplied, the agreed programme for delivery and the price and terms for payment together with all other terms and conditions that are agreed.
14.7
Every contract must also include certain clauses to protect the Fire Authority from fraud and to ensure that contractors understand what the responsibilities of the Fire Authority are when they are acting on its behalf.

14.8 Each contract should include as a minimum;

· Details of goods or services to be supplied or the works required,

· Price to be paid together with details of retention, service/maintenance costs

· Period for delivery of goods, performance of the services or construction of the works

· Insurance and indemnities 

· Data Protection procedures

· Ownership of Intellectual Property Rights/ provisions for software licences

· Provisions for termination of contract in the event of default

· Restrictions on assignment or subcontracting of contracts

· Extensions to or variations of the contract

· Liquidated damages

· Insurance requirements 

· This list is not exhaustive and the consequences of delay should be addressed as part of the risk management process for the contract. The amount for liquidated damages must represent the anticipated loss and expense that could be incurred as a result of any delay in completing the contract. The sum set must be a genuine and reasonable estimate of the likely loss
· Penalties in a contract are unenforceable – under no circumstances should any reference be made to a penalty in any contract document or specification. An unreasonable figure for liquidated damages might also be considered a penalty and unenforceable.

· A risk assessment of the need for Performance Bonds and Parent Company Guarantees should be made on the basis of:

· Treasurers advice on the financial position of the Contractor
· Whether part of the contract sum is paid in advance of delivery of the  goods, services or work

· The Authority’s ability to bear the cost if the contractor goes into liquidation 

15. Contract Standstill Period (Alcatel)
15.1
The European Court of Justice in the Alcatel case held that there must be an effective opportunity to challenge a contract award decision.  The current regulations applicable to UK contracts, provide that once a contract has been entered into, the High Courts powers are limited to making an award of damages.  Tenderers do not therefore have an effective opportunity to challenge the award decision itself.   The Procurement Policy Unit of OGC has issued an action note providing guidance for the public sector in relation to what action needs to be taken immediately in order to accommodate Alcatel and thereby minimise the risk of legal challenge.

Alcatel Guidance

15.2
With immediate effect procurements to which this guidance applies should provide for a mandatory standstill period before entering into the procurement contract.

15.3
For all procurements covered by the full regime of the EU Directives, a minimum 15 calendar days mandatory standstill period is required if using Postal (or 10 days if using electronic means) between communicating the award decision to all tenderers and contract conclusion.   This means that once a decision has been made to award a contract, there is a 15 calendar day standstill period before that contract can be let.

15.4
Once an award decision has been made, it should be notified to all tenderers who actually submitted a tender (even if an invalid one).   Note, there is no need to notify potential providers who expressed an interest in response to the original OJEU Notice, only those that actually submitted tenders.

15.5
The notification should be made by means of fax or e mail AND a hard copy letter.  The notification of the award decision must contain the following information :-

· The award criteria

· The score the tenderer obtained against the award criteria

· The score of the winning tenderer 

· The identity of the winning tenderer

15.6
The minimum 10 day mandatory standstill period begins the day after the award decision notification is issued and if the standstill period ends on a non-working day, it should be extended to the end of the next working day.

15.7
It should be noted that it may be necessary to extend the standstill period around Public Holiday periods.

15.8
An unsuccessful tenderer may request, during the standstill period, additional de-briefing.   If so requested, the Authority shall inform the tenderer of the reasons why he was unsuccessful and, if the tenderer submitted an admissible tender, shall inform him of the characteristics and relative advantages of the successful tender. This additional de-briefing can be given in such a manner and form as the Authority considers appropriate. At least three full working days must be allowed between the dispatch of this additional de-briefing and the end of the standstill period.   Where a request arrives within the standstill period but after the two working days deadline, the Authority are not bound to provide the further de-briefing within the standstill but still need to provide it within 15 days of receiving a written request, as per the normal rules.

15.9
The mandatory standstill period does not apply to procurements below the EU threshold or to procurements otherwise outside the full scope of the EU Directives.   This means it does not apply to procurements of Part B services.   Nor does it need to apply to procurements where there is only one tender, e.g., because the negotiated procedure has been followed.   It will apply to framework agreements at the framework set up stage but not at the call off stage, unless the call off stage involves a mini competition 

Legal Challenge

15.10
If a legal challenge is brought within the mandatory standstill period, or it is anticipated that a legal challenge will be brought, the Head of Corporate Services should be contacted  immediately.  

16. Managing contracts

16.1 For each contract over £100,000 the Authorised Officer must designate a project officer as primary contact.

16.2 For particularly large and/or strategically important contracts, the Authorised Officer should consider the appointment of a dedicated project manager prior to the award of the contract.

17. Electronic procurement

17.1 When appropriate, electronic procurement (or “e-procurement”) systems will be used in preference to paper transactions.  All electronic procurement systems will be prescribed by the Treasurer in consultation with the Clerk and Monitoring Officer.

18. Exceptions to Standing Orders
18.1
Goods, works and services should be acquired by competitive tendering unless here are compelling reasons to the contrary.  Exceptions will not be granted for convenience or failure to plan properly for the procurement process.
18.2
Competition promotes economy, efficiency and effectiveness in public expenditure and can contribute to the competitiveness of suppliers, contractors and service providers. It ensures the market has been fully tested. Apart from contracts, which have a value under £25,000, all contracts should be subject of a tender process.
18.3
It is however recognised that there may be exceptions when competitive tenders are not appropriate and single tender approval may be the best way of procurement.

18.4
Single tenders can be approved by the Director of Corporate Services to a value of £100,000 and by the Clerk and Monitoring Officer up to £1,000,000 to ensure compliance with the EU  procurement directives.  Over £1,000,000 requests for single tenders must be made to the Clerk and Monitoring Officer and if recommended; to be approved by the Fire Authority.
18.5
Requests for single tender approval must be made in writing to the appropriate officer supported by evidence that the criteria for the granting of that approval are met.  All decisions should be recorded in writing identifying the grounds upon which authority for single tender has been given.
18.6
Examples of criteria for granting of single tender approval are:

· Lack of suitable persons or firms available to tender

· Purchase or sales by auction or at public fairs or markets

· Purchase of goods or materials which are proprietary articles obtainable only from one contractor

· Execution of works or provision of services of a specialised nature which can only be carried out by one contractor

· Purchase of goods or materials in respect of which there would be no genuine competition

· Extension of an existing contract where the existing contract has been approved by the members

· Execution of work or purchase of goods or materials necessary for urgent maintenance repairs to buildings, or plant to prevent danger to authorised users or the general public

· Contract to complete work where the Contractor employed under an existing contract becomes insolvent and his employment under that contract is or may be terminated

· Contract to complete work where the employment of an existing contractor is terminated

· Purchase of land approved by the members

18.7
In some circumstances, however, exceptions may be granted and the general approach to this is outlined below.  All requests must be made in writing, identifying the grounds for the request.  Approvals must also be recorded in writing and given prior to the action being taken.

	Value of Contract
	Approval

	Below £25,000
	None

	£25,000 or above but below £100,000
	Director of Corporate Services

	£100,000 or above but  below £1,000,000.
	Clerk and Monitoring Officer

	£1,000,000 or over
	Requests to Clerk and Monitoring Officer for consideration and if recommended to be approved by the Fire Authority


18.8
Where a tender or quotation has been invited pursuant to paragraph 16 above the Authorised Officer may arrange for such tender or quotation to be opened as soon as it is received in his office and if he is satisfied as to its reasonableness he may accept it provided that it complies in all other respects with the appropriate parts of these Standing Orders.
This document  is for guidance only and more detail can be provided by the Procurement and Contracts Manager, so please do not hesitate to contact the Procurement Team
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